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CENTRAL OFFICE:
l7 Norfh Front Street. Honisburg, PA 171 01-1624

PH, 717-232-75U FAX 717-232-2162

NORTH OFFICE:
PO, Box 60769, Honisburg, PA 17106-0769
. PH. 717-526-1010 FAX 717-526-1020

4/20t2009

The Honorable Patricia Vance, Chair
Senate Aging and Youth Committee
Senate Box 203013
351 Main Capitol Bldg.
Harrisburg, PA 17120

Dear Senator Vance:

I write on behalf of the County Commissioners Association of Pennsylvania regarding the joint
informational hearing with the Senate Labor and Industry Committee concerning consumer workforce
councils. CCAP has no formal position on consumer workforce councils, although our members have
expressed concerns with the use of intergovernmental agreements to establish them.

Recently, the CCAP Board of Directors discussed at great lenglh the efforts in several counties to
establish consumer workforce councils for the purpose of creating a structured workforce for home health
care workers, and establishing a mechanism for those workers to negotiate salary and benefits. While
CCAP strongly supports allowing counties the greatest possible flexibility to make decisions locally,
board members were concerned that such agreements could bind a non-participating county to paying for
or providing services and benefits that are not cunently required through county revenues and resources.
More importantly, the board responded with concern to reports that a trigger would be reached if three
counties would sign such agreements, launching the program statewide.

There are a number of concerns with establishing this structure without legislative oversight, and the
board expressed concern that other counties could be forced to adopt a similar model. The board felt that
having a council in several counties and not others could create an environment for litigation relying on a
promise of the same public benefits being provided consistently across the state.

After much debate, the CCAP Board adopted a motion stating that if such agreements are to be

considered for local consumer workforce councils, they should be adopted legislatively and not by local
ordinance. The CCAP Human Services Committee met later that same day, and a similar discussion led to
an identical motion by that committee.

I hope this letter will clarifu the concerns of Commissioners with regard to consumer workforce councils.
I would be happy to discuss this with you at your convenience. Please feel free to contact me at any time.

L Brinda Canoll Penyak
Depufy Director

@ Recfclea Paper www.pacounfies.org
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4/20t2009

The Honorable John Gordner, Chair
Senate Labor and Industry Committee
Senate 8ox203027
351 Main Capitol Bldg.
Harrisburg, PA 17120

Dear Senator Gordner:

I write on behalf of the County Commissioners Association of Pennsylvania regarding the joint
informational hearing with the Senate Aging and Youth Committee concerning consumer workforce
councils. CCAP has no formal position on consumer workforce councils, although our members have
expressed concerns with the use of intergovernmental agreements to establish them.

Recently, the CCAP Board of Directors discussed at great length the effiorts in several counties to
establish consumer workforce councils for the purpose of creating a structured workforce for home health
care workers, and establishing a mechanism for those workers to negotiate salary and benefits. While
CCAP strongly supports allowing counties the greatest possible flexibility to make decisions locally,
board members were concemed that such agreements could bind a non-participating county to paying for
or providing services and benefits thatare not currently required through county revenues and resources.
More importantly, the board responded with concern to reports that a trigger would be reached if three
counties would sign such agreements, launching the program statewide.

There are a number of concerns with establishing this structure without legislative oversight, and the
board expressed concern that other counties could be forced to adopt a similar model. The board felt that
having a council in several counties and not others could create an environment for litigation relying on a
promise of the same public benefits being provided consistently across the state.

After much debate, the CCAP Board adopted a motion stating that if such agreements are to be
considered for local consumer workforce councils, they should be adopted legislatively and not by local
ordinance. The CCAP Human Services Committee met later that same dav. and a similar discussion led to
an identical motion by thatcommittee.

I hope this letter will clari! the concerns of Commissioners with regard to consumer workforce councils.
I would be happy to discuss this with you at your convenience. Please feel free to contact me at any time.

Brinda Canoll Penyak
Deputy Director

8) Becraea eaper www,pacounfies.org
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COMMONWEALTH OF PENNSYLVANIA

April21, 2009

Thomas H. Earle, CEO
Liberty Resources, Inc.
714 Market Street, Suite 100
Phifadelphia, PA 19106

Dear Mr. Earle:

We have concluded our legal analysis of the draft Consumer WorKorce Council (CWC)
proposal to determine compliance and conformity to existing and applicable labor laws,
regulations and policies as they pertain to prograrns serving Pennsylvania's disability
and aging communities. I have enclosed a copy of the legal memo for your review,

While the analysis has identified several issues and concerns that will require further
revision, we believe the general concept offers a positive framework for continuing this
discussion. We understand that it is not a finished product, but a work-in-progress and
the Administration is interested in moving such discussions forward.

As Pennsylvania's population ages, the demands increase on those in whom we entrust
the care of our ofder loved ones. One way to address this need is to expanding the
availability and quality of consumer directed home care services. Creation of an entity
like the CWC could provide a mechanism for deliberating the steps necessary to ensure
the future success of consumer directed model of care in Pennsylvania's home care
delivery system,

The Administration recognizes the benefit of this approach and we look fonrard to
entering into discussions with all interested parties to refine the concept and advance
the interests of our direct care workforce. We believe that establishing such a Council
could assist in achieving the following goals: rebafancing Pennsylvariia's long-term care
system; increasing independence and choice for those in need of services; expanding
the availability of consumer directed home care services; assuring quality in long terri
care; controlling costs; and, recruiting, training and retaining direct care workers,

However, it will be important to ensure that an open process is observed and the
perspectives of the entire spectrum of stakeholders are solicited and fairly considered.
Moreover, the GeneralAssembly has recently expressed interest in pursuing a
legislative remedy and we should thoroughly explore that possibility.

Recognizing that there will be policy and operational issues to be addressed in the
further development and implementation of any such initiative, we must continue to
work closefy with consumers, consumer advocacy groups, workers, workers'
representatives and the GeneralAssembly !o ensure any proposal is properly vetted
with the affected groups.

Department of Labor and Industry I OFFICE OF THE SECRETARY | 651 Boas Street I Room 1700
Harrisburg, PA t7L2t I 717.787.3756 | www.dli.state,pa.us

Auxlllary alds and serulces arc available upon request to lndlviduals with disabiltties,



Throughout this pro@ss, it has always been our intention to ensure that the
stakeholders and concerned communities would have the opportunity to deliberate the
concept and specific language of any proposed model in public meetings and forums.
The upcoming joint public hearing of the Senate Labor and Industry Committee and
Senate Aging and Youth Committee will provide the appropriate opportunity to begin
that process.

One of the great strengths of the Commonwealth's home care system is the flexibility
that we afford consumers, permitting them to choose to receive their care either from
our well-established network of professional home care provider agencies or by directly
hiring their own caregivers. To this end, the Commonwealth supports the creation of a
venue that would allow consumers and direct care workers to address the labor
shortage, worker training and qualification challenges faced by our direct care
workforce,

I thank you and the members of the Steering Committee who have laid the foundation
for the creation of a strategy to address labor, force shortages, wages and benefits and
other issues affecting both consumers and workers. I look forward to working with you
and all the stakeholders as we strive to improve the quality of jobs and quality of care.

SandiVito
Acting Secretary

cc: Secretary Estelle B. Richman
Secretary John Michael Hall

Departrnent of Labor and Industry I OFRCE OF THE SECRETARY | 651 Boas Street I Room 1700
Harrisburg, PA t7l2t | 7 77 ,787 .37 55 | Vtww,dli.state.pa.us
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TO:

FROM:

COMMONWEALTH OF PENNSYLVANIA
GOVERNOR'S OFFICE OF GENERAL COUNSEL

Sandi Vito
Acting Secretary
Department of Labor and Industry

. (\.
Jane C. Po-rr*ta)K
Chief Counsel

DATE: April 20,2009

SUBJECT: Labor and Industry Analysis of Intergovernmental Cooperative Agreement
Creating the Consumer Workforce Council

You have asked me to oufline any key legal issues raised by the Intergovernmental
Cooperative Agreement (IGA) prepared by the Consumer Attendant Worldorce Steering and
Legal Commiuees establishing a Pennsylvania Consumer Worldorce Council (Council). This
analysis is based upon the perspective of the Deparhnent of Labor and Industy and if the
Council version complies with the requirements of the Intergovernmental Cooperative Act. Any
issues regarding compliance with Medicare or other federal or state assistance programs for
home care workers will have to be addressed by the Departments of Aging and Public Welfare.

C otnp I ianc e w ith Inter gov ernme nt sl C o oper ati on Ac t

The Perursylvania Constitution was amended in 1968 to include an explicit provision
authorizing intergovemmental cooperation between govemmental units. Pennsylvania
Constitution Article IX, Section 5. To implement this Constitutional Amendment, the
Legislature enacted the Intergovenrmental Cooperation Act of Juty !2, Lg72,P.L.762,which is
now codified at 53 Pa.C.S. $$2301 to23t5. "Ilaat Act authorizes two or more ..local

governments" to 'Jointly cooperate... in the exercise or in the performance of their respective
govenrmental functions, powers or responsibilities." 53 Pa.C.S. $2303(a). In order to do so, the
local govenrments are required to enter into :'any joint agreements as rnay be deemed appropriate
for such purposes." 53 Pa.C.S. $ 2303(b). In other words, if a Couuty has the power to take an
action or deliver a service under the provisions of law, its code or chartero then the County has
the power to cooperaie with other local governrnents in doing so. It may then delegate or
transfer those functions, powers or responsibilities to another local govenrment or "similar
ent$." Furthermore, the Intergovernmental Cooperation Act permits Iocal govemments to elrter

oFFrcE oF CHIEF COUNSEL I DEPARTMENT OF |-ABOR & INDUSTRY
ost BoAs STREET 1 roD rtoon I HARRTsBURG, pA t7t2l
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'Sandi Vito
April 20,2009
Page2

into intergovernmental cooperation with the Commonwealth. 53 Pa.C.S. $2307(l). An
agreement between a local govenrment and the Commonwealth must be submitted to the Local
Govenrment commission for review and recommendation. 53 pa.c.S. 92314.

It appears that the CWC proposal meets all the requirements of the Intergovernmental
Cooperation Act.

Des i gnation of Employer

A major legal issue is designation of the Consumer as employer and the Council as ajoint
but limited employer of those workers. The Council determines or negotiates wages, llave
entitlement and benefits for the workers; bargains with any labor organi zation if selected by the
workers; acts as a unified voice for Consumers at the bargaining table; addresses grievances of
workers with regard to matters under the Councilns control without interfering with the principle
Consumer control. While the Council will facilitate orientation and training, it will provide
training only at the direction of Consumers. It will not detennine qualifications of workers. Nor
will the Council perform fiscal inter-mediary/management services. The Council will ensure
that the FMS agencies make arrangements and payments on behalf of Consumers for worker's
compensation covefage and if practical, for tort liability insurance to protect Consumers and
workers,

It is unclear as written who will be determined to be the emptoyer for purposes of
unemployment and workers compensation, especially in light of the fact that UC and WC case
law have nevet embraced the concept of joint employers. For purposes of UC and WC, the
entity that has direction and control over the workers are determined to be the employer and
liable for the payment UC taxes and VIC premiums. This determination involves a difficult
balancing test based on the facts of an individual case. However, under both laws, the courts
have determined only one entity to be the employer. Some might not view this as an issue as
long as one entity, whetber the Council or the consumer, pays the UC taxes and WC premiums to
ensure thaf the workers are covered

C ollectiv e B ar gaining Is sue s

While it appears that the Pennsylvania Labor Relations Board may have jurisdiction
under the PennsylvaniaEmployment Relations Act (PERA) (43 P.S. $ 1101.101 et seq.),the
state public sector labor law, the language of the IGA cannot deterrrine the application ofPERA
by simply designating the Council as a collective bargaining agent. For there to be an authorized
collective bargaining agent under Pennsylvania labor laws, the state Labor Board must certify a
union to represent employees of a "public employer" for collective bargaining. That is true even
when the "public employer" agrees to recognize a union for collective bargaining purposes. 43
P'S' $ 1 101 . 602(a). Thus, the entity created must qualiff as a "public employero' under existing
law. In the absence of a designated "employer", a certified labor organiz,atiou and bona fide
collective bargaining, the collective setting of wages may not qualify for the labor anti-trust
exemption.



'Sandi Vito
April20,2009
Page 3

A "public authority" can be | 'public employer" for purposes of collective bargaining.
43 P.S. $ 1101.301(1). If the Council determines wages and benefits, it could be recogliid as-a
limited public employer for purposes of collective bargaining. Novembrino y. International
Assoc. Of Machimgls.!0l A.2d9l6 (Pa. Cmwlth.1992); In the-Matter of The Employees of City
of Bethlehem, 16 PPER 11 16114 (Final Order 1985). The fact that prlvate consumers are rhe
employers with regard to hiring, firing, and direction, etc., would oot o"..ruarily deprive the
Labor Board ofjurisdiction over the public authority with respect to the limited items under the
control of the Council. United Assoc. of Journeymen, etc. v. PLLB,6t3 A.zd 155 (pa. Cmwlth.
1992). Therefore, the Council and the consumer can, for purposes of PERA, be considered joint
employers. However, the remedy will lay with the .orpioyrt violating the Act, so the wJrker
will not be able to look to the Council to remedy violations by the 

"oor*.r.
Minimum Wage and Overtirne

There is also the issue of wtrether the workers sovered by the IGA establishing the
Council would be considered "domestic workers" for purposes of minimum wage and or,rrl*".
A simple statement in the definition of Personal Cara A*endant that they sball be classified as
"domestic workers" for purposes of workers compensation would not determine this. The issue
of whether a worker is entifled to minimum wage and overtime involves what the worker does
and who the employer is.

Under the Pennsylvania Minimum Wage Act (MWA), employnent in "ldlomestic
services in or about the private home of the ernployef is exempt from ihe MWA's minimum
wage and overtime provisions. 43 P.S. $ 333.105(a)Q). The regulations define domestic
services as 'hork in or about a private dwelling for an employer in his capacity as a householder,
as distinguished from work in or about a private dwelling for such rtopioy.i in the employer's
pwsuit of a trade, occupation, professiorr, enterprise or vocation .- 34 Pa. Code $ 231.1. Th".,
are no further definitions for "domestic services" or "domestic worker'o provided for in theMWA. Therefore, the fact that the IG,\ in language and in adminisnaiion, states that the
collsumer is the employer could evenfually require a determination by L&I that these workers are
exempt from minimum wage and overtime; under'both PA's MWA and the federal Fair Labor
Standards Act.

In addition, a case is now before the Supreme Court, Bayada Nurses Inc. v. Department
of Labor and Industry, that challenges L&I'; interpretations of MWA and its regulations
concerning the domestic seryices exemption for payment of minimum w4ges and overtime.

Workers Compensation

The fact that the IGA states that atl workers employed solely or jointly by the Council are
"domestic workens" for purposes of workers compensaiion will not be binding on insurance
companies. Coverage of workers compensation is determined by the facts of an ind.ividual case
and the actual work performed. Nonetheless, this language has no effect because the insurance
companies will make the decision regarding the premiums for workers regardless of how they
are defined in the IGA.



'Sandi Vito
April 20,2A09
Page 4

Regarding whether L&I should sign the IGA" I believe that as administrator of the
workers compensation law and SWIF, L&I should not sign an agreement that pre-determines
coverage of workers compensation.

DeJinition of Personal Care Attendant

The Consumer Workforce Council proposal defines direct care workers as "personal care
attendant" (PCA) instead of the term "collsumer directed home care workero' oi some other
broader definition that encomp,Nses consumer directed workers in a variety of care settings. The
definition of PCA is too specifrc to a particular prograrrr, and, tlrerefore, the IGA should use a
broader definition that clearly includes cotrru-"i directed home care services for older
Pennsylvanians.

For this reason along with others best addressed by the Departments of Public Welfare
and Agrng, the Council Workforce Couneil proposal as cunently written appears to focus on
consumers with disabilities, almost eliminating any focus on the aging community. While this
may be unintentional, the stated policy purpose of the 

"gr".m"oiis 
io address the workforse

needs and allow consumer direction for both the aging and disability communities -- the proposal
is not intendedto encompass the MIVMR community.

Members of the Board

The wording for Article V. A.1. regarding the appointnent of the Board is problematic
because if all counties becarne parties to the ugr"ero"nt there could be at least 67 member
appointed under this section.

Proposed new Article V.A,:

A' Appointment of the Board. The Council shall be governed by a board of
directors, the majority of whom shalt be Consumers as defined in this
Agreement. The Board shall consist of a total of twenty-five (25) members
who shall be appointed within sixty (60) caleudars days of'the Effective
Date- Those Board members shall be appointed as follows:

l. For the first four year term after the effective date of this agreemeng

9ne (1) member appointed by each County which is a original Party to
this Agreement and one (l) member appointed by majority vote of the
Board of Directors the County Commissioners Assn. of PA; for all
subsequent terms four (a) member appointed by majority vote of the
Board of Directors the county commissioners Assn. of pA;

Moreover, the payers of services, the Departments of Public Welfare and Aging
must have powers to reject agreements and other'activities that have an adverse fiscal
impact on their respeotive agencies.

Liabilities of the Council



" Sandi Vito
4pn120,2009
Page 5

Another issue to be addressed, just for the prypose of discussiono is if the asserfion in the
agreement that the Council is a separale legal entity does not stand, will legal responsibilities and
liabilities pass through to the members of the Corxrcil or to the signatories of th. ugt.ement. The
Intergovernmental Cooperation Act states that all Commonwealth departments and agencies in
the performance of their administrative duties shatl deem . - . fthese entitiesl . . . as legal entity.
(53 Pa.C.S.A. $ 2316). This would prevent Commonwealth departrrents or agencies from
{enyinq the legality of the Council as a legal entity. This, howeu.r, do"r not guarantee that the
Conncil would be deemed alegal entity in private lawsuits. We cannot find any cases that cover
this issue of liabitity. This issue of liability in private lawsuits could be covered by the Council
securing general liability inswance to ptotect itself its employees and board members.

According to the Cor:ncil of Govenrments Director's Handbook, one of these entities
would be considered a local agency under the Political Subdivision Tort Claims Act (Act). (42
Pa.C'S.A. $ 8501.) A local agerrcy and its employees are not liable for injuries oi a*ug"t
caused to a person or property while they are acting in the capacity of a political subdivision.(+Z
Pa"C.S.A. $ 8541.) This governmental immunity for local agencies has some exceptio*. i+Z
Pa.C.S.A. $ 8542.) In the COG Director's Handbook, it is stated that COGs and its mr-b",
municipalities have shared liability. (Page 31" under Risk Management).
http://wrvrv.newpa.com/eet-local-gpv-support/publicaliohs/indgr..aspx . However, it iJunclem
on what basis the Handbook makes this statement regarding shared iiatitity.



iitl{,,r:illiiri} ffi
It c; l+3

LOGAI, GO'yENNilENT
GODTTISSION

evabdb t935

wrtrnrauraclior
Mlchrl P. Grrbmo

Aslrsfaxrrxrucnx
Pauhl F. Kltlty

Sililof ffobrtt 0. Ro[0]na

Sonrbr Etfuln B. Edcbon

Ssmlor Bob Rr0oh

SrnrtorJ. 8ilry Slout

S.orlorJoln il. Woilirk

DIEilDtsTS

Rrproulrlin lhonnr L fuPrd
RcfwcnHivr Robut L. FPmil
fUmmuiwDnldR.l(Fsl$

Ro|E!|ltr0$C[|b Ross

Rpnscmilvc tlauru Gingfult

12 December2AOT

Jane C. Pornerantz, Esquire
Deputy Chicf Counsel
Department of l,abor and Industry
lOh Floor,I-abor & Industry Building
7th and Forster Streets
Harrisburg, Pennsylvania 17 l2O

Dear Ms.Pomerantz:

We are writing with regard to your December 7,2ffi7, submission of a proposed

lntergovernmental Agreement ("Agreernent") between the Commonwealth of Pennsylvania, by

and tbrough the Departments of Aging and Public Welfare, and the Counties of Allegheny,

Luzeme, and Washington ('€ountias"). The Agreement would create an intergovernmental

entity, the "Pennsylvania Quality Home Care Commission," which would be delegated certain

po*Jrs and duties vcsted with the Conunonwealth or the Counties to provide home health care

iervices. The submission is required pursuant to Title 53 of the Pennsylvania Consolidated

Statutes (Pa.C.S.), Section 2314 (relating to review of certain intergovernmental cooperation

agreements by the Local Government Commission).'

As you are aware, the Local Govemment Commission (Commission) staff has had an

opportunity to discuss modifications of previous draffs of this agreement with both you and

Sanay Vito, Deputy Secretary for Workforce Development, Department of Labor and Indusry.
This discussion resulted in recommenrted modifications of the draft agreoment, a majority of
which are reflected in this cu5ent submission. This correspondence is to inform you that the

Commission has conducted its statutority required review of the Ageement. at its moeting on

Wednesday, December, 12, 2W7 .

t pl""r note that we do not regard the Commission's rote in rcviewing agreements between the Commonwealth and

a municipatity as involving 
" 

po*". to veto or enjoin; but, in accordance with the requiremenPo{5.3 Pa-C'S' $ 2314'

the Commission is charg& with undertaking a review of the Agrecment to determine whether it is in proper form

and compatible with the laws of this Cornmonwealth. -[hC Cornmission also has the authority to make a

recommendation.



Iane C. Pomerantz, Esquire
Page2
12 December200T

With regard to its consideration of the subrnitted Agreement, the Commission opines that

the Agreement is in proper form and cornpatible with the laws of this Commonwealth, with the

proviJo that, in accordanie with 53 Pa.C.S., Section 2305, and the Agreement itself, the Counties

must adopt the Agfeement by ordinance. Thus, the Commission's comrnents are conditioned on

the assumption that, in order to meet the relevant requirements of 53 Pa.C.S., Section 2307,2

conceming the content of an ordinance, the Counties will incorporate the Agreement into the

ordinances that they are re4uired to enact.

Michael P. Gasbare
Executive Director

MPG:dag

c: Sandy Vito, Deputy SecretarY
Workforce Development
Department of Labor and IndustrY

2 The ordinance adopted by the goveming body of a local government entering into intergovernmental cooperation

or delegating o, tr*rf"1;ing any functions, powerc or respo-nsibilities to another local governrnent or to a council of

go"ernments, consortium or any other similar entity shall speci$: . -
(l) The conditions of agreement in tlp case of 

"oop.iation 
with or delegation to other local govemments, the

Comrnonwealth, other states or the Federd GovernmenL

(2) The duration ofthe term of the agreemenl
(3) The purpose and objectives of tfie agreement' including the powers and scope of authority delegatcd in the

agrEernenL
(4) The rnanner and extent of frnancing the' agreement'
(S; th" otg"nizational structure necessaDf to implement the aSreem€nt'

(6) The nunner i" ;hil;;; o, p"rron"l p*perty shall be acquirc{, managed, licensed or disposed of'

(7) That the entity created undei this section slAt Ue empowered to enter into contracts for policiee of group

in.uon"" and e-ployee benefits, including Social Security, for is employees'

Very tnrly yours,
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RECfiNgT
JAl"i 1 2 2009

(7u) 783- lsso

CormtY Executive Dan Ouorato

AltegbcnY CountY Courthowe

436brant Sueet, Room 101

Pittsbrrreh PA 15219

Des ioufitY Exscutive Onorato:

TheCommonwealthofParrrsylvaniareprescntedblthesecrctaricsofAging'
Public Welfue and Labor and Industrv' ";gt#;;;i*.hy]"ania's 

population

ages, rhe demands i#;;; th;r" in *lroii*e entrust the care of our older loved ongs'

Increas.ragtygndfortuDately,}ennsylvaniansarelivinglongerandarelivingat
home. Thev are ^bb;;;'it 

ili'i; ""#"ttil&it 
o"* ttoT"s bccarso of our

grpeqdinghomc cw!9dq$qy" In lgpe ""*o' 
qg*ot*$totJq'TsdFo'urp p$e egencres

to find a diregt *. .n$ff# assist tUem 'lJffiUttil''fi.1aW 
qdsds'trdyever' -

itniorsnrmioaniffolrFalnitrlvorkltdidi;J;.'k*srfhogetnbtedbgctiygeot,
rheh reputati"o i'tneili"**ity.1tr. yry"iit * oltnu t"* pfuofiaffts otdiq*bte{

renrisyrvania* who are proudty rioioe i'J"p";dff;;th th" 
'i"tisi"titt 

qf ur httendsnt

*t" oio*o : .

select apcrsonal caro etteldant lf{t::^
**i1iffiL,:'.frff;?;*ilH'#aid;g.""."gtiroedhsinecare
agqrcy. ooe ortn [if#;?i" Ftr'; til-o-tin"ittts hoine fsre svstem is the ' '

fledibiliry thar we u#ora.orou*rn, p".jiiiirlr* 6 "hg:-:j 
receive thch care eruer

fmrs sr& u,etr.earrisuqa.n€rwo& orprpir,lrtoJ rtolne caqe prqvider ageicies or b$

Oit"itfy hfutsg thcir ovm carcglvers'

.However, rpgardless of the emptolq*t q*':ltt-dircct cue workct' ourhome

care delivery systeilfaces significant woittorr" shortages' raising the specter of waiting

lists for home and attendant care service;;;;;;:t"*t:t'f:i*afe ootiditions tor

seniors o, aisaur'a?niiiil'ur' *iro *tthi;;;'iin ttttit ltoP*t' 
To tbis end' the

commonwealtb #il;",h;*".;3" "f ;"d;d;yiJu allow consumers and direct

care workers to adis'ss th" i"t"r rr,"r*tg?, ;ffiil"hi"g. and aualificatibn challer-tgep

frscdbtoti'ai*t!li'"**toc*s"tfi;;;*"Jq{tqy'coss.'m"ttariildirec!'care
riorkers to si"q Y#;; u'" **l lgl#th;v f*; and faqiliute 

the4a'bilitv !o 
'

influcnce statc potcfrafrer, * *" .rt iiJtiinai"g dorities for thb tutu'e'

Glff$ryili:'l
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Secretary Estelle B' Richman
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rUehavercviewcdtlredraftConsumelWorkforceCorrncilproposal.We

'ndsstrnd 
that it i* 

""i " 
n J*rr.a pioa,r"t, tot a work-in'progress. And while wc have

idoatised e ntrmber "f;;;; 
dt 

"'iu 
*qtrir; ii"ibtt ti"iJgo we beliwc the geueral

concept offcrs apositiv-Jffir."k forbegi;ing tbe diryrqsiou. Slould s'cb

discussions movc fonrrard, it $,i11 Ue unpo*ant to-cosn" trat an opg ptoc€ss h obsewed'

whcre thE pcrspectives of ihs e,lrtirc sp"itom oitt*tnolder: are solicitcd and fairty

considered.

ItisalsoimportanttongGthatrrelecreationofavenuestrchastheCons|rmer
Worldorce Council will mt, by itself, bi"d ";;i;ol[gatio*forthc 

countics or the

Commons/€alth. No, *ilfi cieation of zucU * *Aty .i**it th" State to increasing

w'ges for direct.*o *oif"itt"i"pp*pti'ttions for home or attendant care programs'

Tbose orrcomes .* ;;;;ilfi;;JGgistative prrylscs,,where tbe realities of

the State,s ns"af situsioi ars considereA *a ttriOtpat"ie views.of intercsted puties are

weigbcd^ Crcation "i 
#u - *crv would' h;;;;' T*:f:.:" forum for thcse

dcbatee--e mechrnism for deliberating the ,t p, no*rr."y to ensuri tbe ftrture success of

Pennsylvanidshome care delivery system' '

Should you also see rhe benelir of this approach',Y:-lThlo*ttd to entcring into

fuitful disc'ssioas withyouto refine the ,*;p, ancl advancc tbe interests of oru direct

carcworlforcs.

SiacerelY,

*4?Ar*'(++{/
O%, SecretarY John Michael Hall

Departurent of Aging

")&)
Departnent of labor and lndustrY

CC: lbthlsen McKenzie, Deputy County Managsr
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COMMONWEALTH OF PENNSYLVANIA

January 30, 2009

Enclosed please find a copy of the proposed model agreement for the Consumer
Workforce Council (CWC) as submitted by the Consumer/Attendant Workforce Steering
Committee. A copy of the transmittal cover letter from the Committee with regard to the
proposal is also provided.

As I have indicated previously, the concept of the CWC model is under legal review
by the Departments of Public Welfare, Aging, and Labor and Industry. The review is
necessary in order to determine compliance and conformity to existing laws, regulations and
policies pertaining to programs serving Pennsylvania's disability and aging communities, as
wellas with applicable labor laws.

Since the legal reviews have not yet been completed, presentation of the proposal to
you does not imply endorsement. Once this legal review has been completed, I will gladly
share any comments or recommendations made by the respective departments.

Throughout this process, it has always been our intention to ensure that the
stakeholders and concerned communities would have the opportunity to deliberate the
concept and specific language of any proposed model in public meetings and forums once
the legal review has been completed.

We are committed to working with the GeneralAssembly, employers, employee
representatives, educators and other stakeholders to ensure consumers have access to a
high quality longterm care workforce and workers have the appropriate training, the ability to
support themselves and their families and have access to healthcare.

As part of that public vetting process, I was pleased that learn that you plan to
conduct a joint hearing of your respective committees on the concept.

Thank you for your interest in this matter and if I can provide any additional
information or can be of further assistance, please do not hesitate to contact me.

Honorable John Gordner, Chair
Senate Labor and Industry Committee
Room 351 Main Capitol Building
Harrisburg, Pennsylvania 17 120

Dear Senators Gordner and Vance:

Enclosure

Honorable Patricia Vance, Chair
Senate Aging and Youth Committee
Room 168 Main Capitol Building
Harrisburg, Pennsylvania 17 120

rely')A)
SandiVito

Acting Secretary

Department of Labor and Industry I OFFICE OF THE SECRETARY | 651 Boas Street I Room 1700
Harrisburg, PA L7t2L | 717.787.3756 | www.dli.state.oa.us

Auxiliary aids and services are available upon request to individuals with disabilities.
Eq ua I Op poftu n ity E m p I oyer/ Prog ra m
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INTERGOVERNMENTAL COOPERATION
AGREEMENT

BETWEEN THE

COMMONWEALTH OF PENNSYLVANIA, by and through its
Departments of Aging and Public Welfare, and its

Office of Long Term Living

AND THE

COUNTY OF

AND THE

COUNTY OF

AND THE

COUNTY OF

CREATING THE

PENNSYLVANIA CONSUMER WORKFORCE COUNCIL''
A LEGAL ENTITY ESTABLISHED UNDER

53 PA.C.S. CH.23 SUBCH, A
(Relating to lntergovernmental Cooperation)
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WHEREAS, Counties may operate or fund hospitals and can be liable to

pay the cost of the care and treaimint of its indigent patients (16 P.S. $2110 and

$5310); and

WHEREAS, Counties have the power and duty to care for dependents.in

public or County nrrsing homes, and t6 provideor contract with entities in order

io proviOe care and setiices designed td hetp.depen-d91ts" and Fotential.-^---
,,dependents'to "live outside of th! County institution" (62 P.S. S2301 and$2302);

and

WHEREAS, the Counties, including the Counties to this Agreement, have

the power to make appropriations for the support_of plb-lic.institutions providing

nursing home care to'dependents (62 P.S. S2306 and$2311); and

WHEREAS, .. - eod
administerapublic@reof-dependents'.Thecountiesare
committed to "right-sizing';their nursing homes and to transitioning the maximum

number of residents in punfc nursing ]iomes to the community utilizing long term

living options where Possible; and

WHEREAS, the Counties incur costs for the operation of these nursing

homes (62 P.S. S++f ,f and $443.1) and the Gounties are concerned over the

increasing costs of such insiituiionalized caie; and

WHEREAS, the same persons who are eligible for placement and care in

a nursing home, including public nursing homes, are eligible for home and

communlty based services (62 P.S. S441.8) in Pennsylvania; and

WHEREAS, the Counties which are party to this Agreement, both through

the Area Agencies on Aging (which in the case of , . . County is

part of County governmintiwitnin their geographic bound.aries and through their

respective huhin services departments, provide comrnunity and home based

services to their elderly residents; and

WHEREAS, under the Attendant care services Act, 62 P.S. $3051 ef

seq., it is the policy of the Commonwealth to increase the availability of attendant

care services for aOutts with disabilities to enable them to live in their own homes

and communities and it is further stated that attendant care services may be

provided by County governments and County human service departments
(53052(1) and (4); and

Counties



ThiS INTERGOVERNMENTAL COOFERATION AGREEMENT'

("AGREiMENT"), is entered into by and between the Commonwealth of

bennsylvania, tlrrough its Departments of Aging and-Pu.blic Welfare and ib
Officebf Long-ferriiring (hereinafter referred to as the "Commonwealth"),

the Gounty of-- (hereinafter refened to as "-
County"1, t'ne (hereinafler referred to as

'':: County'), ina t (hereinafter
u-.- CountY")'

WITNESSETH THAT:

WHEREAS, there is a continuing worklorce shortage in recruiting and

retaining the direci care workers who support Pennsylvania citizens in their

homes and the community. Successful home care programs for seniors and

f"t.on" with disabilities riquire continuity, maximum flexibility and

ini"igou"rnmental r*p"raiion to recruit Lnd retain a qualified and trained direct

care workforce; and

WHEREAS, pennsylvania is in need of rebalancing its long term living

system from a high cost in'stitutionatized system to a system of less expensive

and more desirable consumer directed long-terrn care to seniors and persons

with disabilities in order that they may live in their homes and communities; and
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WHEREAS,
Couniies, as other County governments, have a

ffihea|th,safetyandwelfareofitsresidentsincludingthe
eldirrly and lersons with disabilitiLs, and have an interest in maintaining those

p"r"oh. in tireir homes, and transitioning others from institutions, including

county nursing homes, to the community; and

WHEREAS, there are many human services for county residents,

including the elderiy and others, t-hat are in part funded by, and the responsibility

of, the County government and

WHEREAS, Counties, including those party to this Agreement, have the

power and duty to provide or contractlor care and services designed to help.

Gpendents" iemain in or return to community living, outside County institutions

(16 P.S. $2164(8)); and
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WHEREAS, under the Attendant Care $ervices Act, the Commonwealth's

Oepartment of Public Welfare shallestablish and develop programs of attendant

."r" r"*ir"s for eligible individuals ($3054) and, further, that the Department

may initiate demonitration projects to test new 1v9y99f providing attendant care

services in both urban and ruralenvironments (53056); and

WHEREAS, the Commonwealth supports and finances certain efforts of

the Counties with respect to long term care for seniors and persons with

disabilities, and in particular, shares the goals of these Counties to rebalance

pt"gi"tu away froh institutions and towards community and home based

services; and

WHEREAS, in pursuit of this goal, the Parties to this Agreement believe

that, through greater cooperation and coordination, they can improve and

facilitate the consumer employer service delivery modelfor providing. personal

care services to enable eligibie seniors and persons with disabilities in the

Counties and throughout the Commonwealth to live in their homes and

communities: and

. WHEREAS, the Parties to this Agreement believe that establishing an

Intergovernmental cooperation Entity catteo the consumer workforce council

wiii a-ssist therrr io achieve the,'oiio''ving goals: rebalanoing Pennsylvenia's1ong-

term care system; increasing independence and choice for those in need of

services; eipanding the availability of consumer directed home care services;

assuring'quitity in iong term care;-controlling costs; and, recruiting, training and

retaining direct care workers; and

WHEREAS, at present there is no statewide consumer entity in the

Cornmonwealth which efficiently addresses the goals and performs the functions

tfrai are planned for the Intergovernmental Cooperation Entity created here; and

WHEREAS, public authorities have been created in other states which

successfully support consumer choices for seniors and those with disabilities and

which encourage workforce development; and

WHEREAS, 53 PA.C.S. CH. 23 SUBCH. A (Relating to lntergovernmental

Cooperation) authorizes Counties, such ?s o County,
County, and . . County, to cooperate, and

;stablisilffiin-t public authority in orOeito perform the functions, powers and
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responsibilities of the Counties with respect to long term care services provided

to the elderly and other eligible dependents; and

WHEREAS, 53 PA.C.S. CH. 23 SUBCH, A (Relating to Intergovernmental

Cooperation) provides that the ordinance of a County entering into

intergovernm6ntalcooperation can delegate and transfer any functions or powers

or reiponsibilities to another local government, a council of governments,

consortium, or'any other similar entity" (53 Pa.C.S.A. $2307), which entity,.once

established, shall 6e treated by all Commonwealth departments and agencies as

a "legalentity" (53 Pa.C.S.A. $2316); and

WHEREAS, it is the intent of the Commonwealth to assist the formation

and administration of the ConsumerWorkforce Councilto fund it under the

existing and appticable programs administered by the Departments of Public

Weffar6 and Aging, to useinis lntergovernmental Cooperation Entity to assist

and promote Uie Jonsumer employei service delivery molelfor personal care

services to seniors and personi witfr disabilities, not just in the Counties that

participate in this Agreement, but throughoutthe Commonwealth; and

WHEREAS, in order to effectively implement recruitment and retention

policies for consumer employed at-hom-e personal Ereworkers, it is the intent of

ih" parti"* that the Intergov6rnmental Cobperation Entity also be an employer for
r:+:+a.l *, r.^^.aa nf thnea rii,rer.t rara r.r-rnrlrcrc eovcred hv this Agfeement, bUt
lllllltEu PtrlPLrog! vl lllvsv srrvel wrv rrvr'rY

operate in a manner that is fully consistent with the principles of consumer

direction and control.

NOW THEREFORE, in consideration of the foregoing recitals and the

mutual promises hereinafier set forth, the Parties, intending to be legally bound,

agree as follows:

ARTICLE I

PURPOSE

A. GuidingPrinciples. Theconsumerworkforcecouncilshall
promote and coordinite quatity and efficient Personal Care Services, provided

lnrougn the consumer employer service delivery model in the most integrated
(noniistitutional) settings possible. In doing so, it shall be guided by the following

principles:
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l.Topreserveandstrengthen-theConsume/srighttoselect,
hire, directly train, schedule, supervise and terminate any Personal care

Attendant providing iervices toinat Consumer underthe Consumer Employer of

Record Model;

2'TosupportandmaintaintherightgfConsumerstose|ecta
Financial Management services agency of his/her choice;

3. To have in its governance structure a majority of consurners

as seruing on the consumer workfurce council provided in Article v;

4. To achieve and maintain fair living wages, healthcare and

leave benefits for Personal Care Attendants;

S.ToensurethatConsumer,sservicep|anhoursand
Consumers seeking Flrsonaf Care Services are not adversely impacted or

narmeO (-no harm"ibyan increase in wage and benefits for Personal Care

Attendants;

6.TorespectandensuretherightsofPersonalCare
Attendants to organize and.choose a collective birgaining representative free of

iniJrf"r"nre, resiraint or coercion and without expending public funds to

;;;i;; persorrai Care Attendants to join or not to ioin a labor organlzation;

T.ToensurethattherearenoworkstoppagesbyPersona|
Care Attendants providing services to Consumers;

L To strive, together with the commonwealth and the union of

Personal Care Attendants, if one-is selected, to maximize reimbursement rates

from cMS and other funding sources for Personal care services;

9'Toestab|ish,supportandmaintainastatewideregistryof
qualified and screened worffiorce of Personal Care Attendants:

10. To support and increase the workforce of Personal care

Attendants through traininb, career paths, and other methods aimed at

encouraging competence,-quality services, job satisfaction and job retention; and

11. To hire, where possible, qualified Consumers on its own

staff.
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B.Purpose.ThepurposeofthisAgrgemgllis.forthePartiesto
cooperate, pursuant to 53 PA.C.S, CH. 23 SUBCH. A (Relating to--

hr#$"fihental Cooperation), in oderto more efficiently and effectively

p"rfJrm their respective governmentfunctions, powers and responsibilities as^.

referenced in the 'Wherels" clauses set forth above. Pursuant to 53 PA.C.S. CH'

23 SUBCH. A and .nV onur.pplicable laws, the Counties, with the support and

roop"otion of the Commonwdafth, exercising_their statutory and regulatory

po*"tt, hereby create an IntergovernmentalCooperation-Entity, as a s-eparate

Lgatentity, knbwn as he "Penisylvania ConsumerWorkforce Council'

(hereinafter "Council"), in order to:

1. lmplement the powers, privileges and authority of each.of

the Parties in such a manner as to facilitate the delivery of quality and.

reliable Personal Care Services, provided through the consumer ernployer

service delivery model, throughout the Commonwealth as specified in this

Agreement;

2. Ensure the qua|ity of long{erm, in-home Persona| Care

Services by recruiting, dedigning and developing certain required trainings

(such as CPR, First AiU, Worf tnjury Prevention) and certain optional

irainings, and stabilizing the workfoice of Personal Gare Attendants; and

3. Function, by agreement and direction of the commonwealth

and consistent with the duiding Principles, as an employer for limited

furpor"" of Personal Care Attendants throughout the Commonwealth;

and

4. Create a mechanism for establishing wage and benefit levels

for personal Care Attendants throughout the Commonwealth through a

method consistent with Med icaid requirements'

5' Be a unified voice for Consumers and, if Personal Care

Attendants choose to be represented by a union, then to negotiate the

wages and benefits of Personal care Attendants with their union.
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ARTICLE II
DFFlNlrloNS

As used in this Agreement:

A. Board means the governing board of the Pennsylvania consumer

Workforce Council established by this Agreement'

B. consumer means any person in Pennsylvania who is elderly

and/or disabled and who receives fioine and Community-Based, non-rnedical,

perionat care or personal assistance services as a beneficiary of the Medicaid

brgi.t or other related publiclyfunded programs. The Consumer as employer

6t tfiu personal care attendant will have his/her own Federal Employer

ldentification Number.

C. Consumer Advocate means a Person active in the

commonwealth as a spokesperson of consumers and their concerns with

respect to home care.

D, consumer Representative or surrogate means a person

appointed by a Consumer to act in his or her behalf'

E. Councii means the Pei-rnsyivania Consumei l Jorkforce Ccuncil

established by this Agreement, as a separate legalentity to the full extent

"rinoilr"O 
by53 PA.b.S. CH. 23 SUBCH. A (Relating to Intergovernmental

Cooperationi, to be the unified voice of Consumers for the limited purposes

enumerated in this Agreement'

F, Departments mean the Pennsylvania Department of Public

Welfare, the Department of Aging, and the Office of Long Term Living'

G. Effective Date means the date upon which all of the following

conditions are satisfied:

L The Agreement is signed by authorized representatives of

the Parties to this Agreement;

2.TheAgreementisreviewedbytheLoca|Government
Commission as specified in 53 Pa.C-S.A. $2314;
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3'TheAgreementisenactedbyordinanceofat|easttwo
Counties.

H. Financial Management services ("FMS") Agency isan entity...

retained by the Commonweaftf, and selected by Consumers to assist thern with

p;Fil"d;teO tasfs associated with employing PersonalCare Attendants such

lsiteparing paychecks and direct depobits;filing and paying the employer's

tn,i* bt stdid anO federal taxes, including unemployment taxes; procuring

*oiX"t;t compensation intut.no; issuin[ appropriate.tax forms for the Personal

Care Attendaht; and providing other fiscal and supportive services'

L party or Parffes means the Commonwealth and any County that is

signatory to this Alreement, or any county, which subsequently, by ordinance,

becomes a Party.

J. Perconal Care Attendant (PCA) is a direct care in-home worker,

including a personal aide or personal assistance worker, who has been selected

OV 
" 

C.itumer or the Consumer's Surrogate, t9 provide Personal Care Services

to that consumer and who is employed by the consumer under the consumer

"tploy"t 
(self-directed) service ielivery 6ption. The PCA shallbe classified as a

"domestic worker" for purposes of workers compensation,coverage, provided that

such classification sndll not be used to exempt Personal Care AttendantS from
n^tr6laalavvtvr sltvr

K. personal Care Seruices includes a range of non-medical services

for consumers who require assistance to meet their daily living needs. in.order to

iiu"inO"p"ndently in thb communities of the Consumer's choice and that meet

the criteiia underthe Departments' Medicaid and Home and Community-Based

waiver programs.

L. Commonwealth means the commonwealth of Pennsylvania

including its Departments of Public welfare, of Aging and the office of Long

Term Living.

ARTICLE III
DUTIES

A. Duties. To the extent authorized by law, the Parties delegate to

the Council the power and responsibility to carry out the following duties:
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1.Faci|itatingtheconsistentprovisionofqua|ity-homecare
services for Consumeriwho select and employ Personal Care

Attendants (pursuant to the consumer employer or self'directed service

delivery model);

2. \Mhout interfering with the consumer's right to select, hire,

schedule, supervise and termiriate their own Personal Care Attendants,

i"*ing 
"= " 

iirit"d employer of the Personal Care Attendants in order to

perforir certain urpioylr-i"lated fungtions with respect to the Personal

Care Attendants, including the following:

(a)Faci|itating,coordinatingorprovidingorientationand
basic training (such as deR; to assisi PersonalCare Attendants in

the performinie of authorized seryices, with the input of, and

direction from, Consumers; and

(b)Faci|itating,coordinatingorprovidingadvancetraining
for Personal Care Attenlants if desired and requested by

Consumers; and

(c) Determining ornegotiating-,within.applicable
budgeting constraints, wiges, leave eniitlement and benefits (e'g',

riisaliiitylneaith anci iite) tor Personal Care Attendants; anC

(d)Bargainingcol|ective|ywithany.labororganization
duly seiected by ihe Peisonal Care Attendants with regard to those

limited mattersind subjects over which the Gouncil has power and

responsibility; and

(e) Ensuring that FMS agencies Ta!" appropriate

arrangementsandelectionsforthepaymentofWorker'S
com p'e n sation in su rance cove rag e fo1 Co1 l1mers emp loyi ng

Personal care Attendants and assisting FMS agencies in brokering

such insurance; and

(0obtaining,ifpractical,genera|tort|iabi|ityinsurance
coverage to protect C6nsrlmers and Personal Care Attendants for

acts of Attendants within the scope of their ernployment; and
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(g) Directing the FMS agency, within the context of a

collectiv-e bargaining igreement, to make deductions from the

wages of perlonaf bari Attendants for benefit premiumg, dues and

feel as permitted by applicable law; and

(h)Maintaining,asnecessarytofu|fi||responsibilities
under tiri's egreement, personnel-type files on Personal Care

Attendants; and

(i) Responding to and adjusting the grievances of

Personal Care Att'endantl with regard to matters under the control

of the Council without interfering with the principle of Consurner

controh and

{)Developingrecruitmentandretentionprograms'such
as career ladder prograirs, to expand and maintain the pool o{

qualified direct cdre wo*ers who provide Personal Care Services

to Consumers; and

(k) Removing barriers to employment by. supplying

PersonaiCare Attendants with information, referrals, and assisting

with access to services supportive to Personal Care Attendants
crrah ac nhildnare and fransnortation: andggvll gv

(|)AdvertisingpositionsforPersonalCareAttendants'

3. Establishing and maintaining a publicly available statewide

registry of Personal Care Rttendants (with their addresses so that the

reiistry may be sorted geographically) from which Consumers throughout

tni Commonwealth, witn tn-e assistance of their FMS agency if needed,

may select a Personal Care Attendant and to which they may refer an

Attendant the Consumer has hired;

4'Developingandapp|yingamethodo|ogyandcriteriafor
qualifying Personal iare Rttendants who seek placement on the registry

rnaintiinEa by the Council and for removing Personal Care Attendants

from the registry;

10
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5. Establishing or negotiating a grievancb/review. process for

those Personal Care AttendantJdenied a listing or removed from the

registry;

6. Informing consumers of the background and-qualifications of

potential Personal Care Attendants and informing Personal Care

Attendants of service needs of Consumers;

7. Developing a system' in coordination with the FMS

agencies, to facilitate the proVision of routine, emergency, and respite

rifenals for the provision of Personal Care Services, in accordance with

authorizations oi payers of services, through a pool of back-up Personal

Care Attendants, lo ensure the availability of on-call service available 24

hours a day, 7 daYs a week;

8. Protecting the confidential status of any information relating

to Consumers, subject to waiver by the Consumers or their
Representatives;

9' Comp|ying with at|app|icab|e |aws, regu|9!io1s' directives

and manuats of the befartments of Aging and Public Welfare;

10. Encouraging private and public sector involvement, support,

and financing for the Council;

11. Developing method$ of ongoing communication and

information sharing with-Personal Care Attendants and Consumers that

supports and facilitates a positive relationship between the Attendant and

Consumers or their surrogates;

12. Ensuring cornpliance with allapplicable Medicaid regulations

and policies, or those of private sector payers, including if necessary

ensuring that the Councii is certified and authorized to be reimbursed for

services under Medicaid and other publicly funded programs;

13. Facilitating and coordinating mentoring for consumers and

Personal Care Attendants with the goal of supporting successful
Consumer- Attendant relationships.

1l
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ARTICLE IV
CR.FATION OF THE COUI'|G|L

A. creation and Legal status of the Gouncil' The Parties hereby

establish the.pennsyfuJni co-nrrmerworkforce council'an Intergovernrnental

coopei"tion Entity, in accordance with 53 PA.C.S. cH. 23 SUBCH. A and other

il|Gfi. faws, t6i the purpose of administering and executing this Agreement'

which shall be 
" 

t"p.*[" ligal entity with the powerg granted to it under this

AJr""r"nt. For no putpos$ under state or federal law, other than as

$;;ifi.rtit set forth in this Agreemgnt shall the Council be considered part of

it" Cornionweatth. fne Co-uncilshail be considered a "localaOeryy] ryO^;;;;il;i unit" for purposes of governmental immunity under42 PA.0'S' cH'

85 SUBCHApTER n ineiating to fieneral Provisions) and $UBCHAPTER C

aRd"tirg to Ac'tion Ag'ainst Lical Parties). The Qoyncil{1llbe a "public

Irprov,irior the ioirit uut timiteo employment of. Persolal^pare Attendants who

inJlf OL "public employees'as those terms are defined by the Pennsylvania

Fubfic Eniployee RelaiionsAct,43 P.S. 51101'101, etseg'

B, Title to Council Assets, Except as otherwise provided in this

Agreement, the Council shall have exclusive titte to all of its property and no
pirty snatt have an ownership interest in Council property'

C. Compliance with Law. The Council shall comply with allfederal

and state laws, rules, regulations, and orders applicable to this Agreement' as. 
.

*"tr 
", 

with any duties o-r obligations that may from time to time be transferred to

it from any of the Parties.

D. Relationship of Parties. The Parties agree that no Party shall be

1""rponri6b, in whole or in part, for the acts of the employees, agents, anq.. 
.

*"r"ntr of any other Party', whether acting separately o_r in conjunction.with the

irpi"t"nt"tion of this Agreement. The Parties shallonly be bound and

oOigit"d under this Agrlement as expressly agreed to by_each PaE. ry9 Party

,"ioOIig"te any otnei eany N9 officer, employee,.agent, or servant of the

Council, including any Personal Care Attendant, shall be, or shall be deemed to

il, il offic"r, eriployee, agent, or servant of a Party or of the Commonwealth for

any reason.

E. No Third-Party Beneficiaries. Except as otherwise provided in

this Agreement, this Agreement does not create in any person, other than a
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Party, and is not intended to create by implication.orotherw]se, any direct or

ird6; u"nin, oorigati;, duty, promise, right to o9 i1f9lnified (such as.

;;il*tr;iry, legalliiquii"Uiv,',it by implic?tion),.right tote subrogated to anv

Party's rights unOer ihis'Agreement, and?or any 6tner.rigtrt or benefrt' Neither the

briifi"l, ititf," Couniil'sifiicers or employees, shalt.have a right to be

indemnified by any of the Parties or the commonwealth, for any purpose'

A'AppointmentoftheBoard.TheCounci|sha||begovern.eol{.
board of directors, tne-majority of whom shall be Consumers as defined in this

d;eem;;i.-ir,. bo.rO sttau ionsist of a total of twentv-five (25) mgm.ber1.who

shaltbe appointed *ilnin ti*tV (60) cale-ndars days of the Effective Date' Those

Board members shallbe appointed as follows:

1. One (1) member appointed by each County which is.a 
..

Party to this Asreement and one (1) memb-er ?q?"il*-lv"T:l"tly
vote of the Boird of Directors the County Commissioners AsSn' oT

PA;

2. The Secret-ary of the Department of PublicWelfare' the

secret-ry of the Department of Aging and the Director of the

commonwea|thofficeofLongrermLiving,oradesignated
representa*ve of each, shall 6e members of the Board; and

3. By a majority vote of the County and Commonwealth

appoinGd mLmneri oftne Board, an additionaleighteen (18)

members shallbe selected from a list of consumers recommended

by the Centers for Independent Living in cooperation with the P4A

(representingtheAreaAgenciesonAging)withagoalbeingto
achieve a giographically and age diverse group of consumer

members.

B. vacancies. A vacancy on the Board shall be filled in the same

r"nn"i". the originll appointment ior the balance of the unexpired terrn'

C. Meetings. The Board shall conduct its first meeting no earlier than

ten (10) and no laterlhan forty-five (45) days calendar days after the

uppiini*unt of tne Council, piovidei that d quorurn of the Council has been
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appointed. The Board shall meet at least quarterly andtrold such other meetings

i! if r"V determine aitne place, date, and time as the Board shall determine'

D. Quorum and voting. A maiority of the Board members appointed

and serving shall be required to c6nstitutqa qirorum for the. transaction of

business, ihe Board shall act by a majority vote at a meeting-at which 
",qu.:lut

is present. A quorum shall be necessary fo-1tle transaction ol buslness Dy me

council. Each member of the Board is entitled to one vote.

E. Board Responsibilities. The Board shall do all of the following by

a majority vote of its members appointed and serving:

l.Adoptbylaws,ru|es,andproceduresconsistentwiththis
Agreement goveinin;, the board and its actions and meetings. Initial.

uirJws snaliue aoopied within six (6) months of the first meeting of the

Board;

Z. Elect officers. Initialofficers shall be appointed within thirty

(30) days of the first meeting of the Board;

3. At the first meeting, terms of office shall be determined for

Board members, other than appointees from the commonwealth, to

establish staggered terms of office, with one quarter of Board members'

other than applintees from the Departments, being repiaceci eaeh year'

4. Se|ect, hire and if necessary dismiss a Program Director;

5'Approvepo|iciestoimp|ementday-to.dayoperationofthe
Council, including policies governing any stafi;

6. Provide for a system of accounts to conform to a uniform

system required by law, and review and approve the council's budget;

7. Provide for an annual audit;

L Adopt personnelpolicies and procedures;

L Adopt policies and procedures for contracting and

procurement;
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10. Make a written Annual Report to the Parties and otherwise

assure that the Parties are kept up to date with the activities of the

Council;

1l.Review,rat'tf,orrescindtheactsoftheExecutive
Committee.

'12. Take such other actions and steps as shall be necessary or

advisab|etoaccomp|ishthepurposesofthisAgreement;

F, Term of office. The term of Board members, other than the

Commonweaftn appoiniees, shall be for four (4) yea.13r with the exceptionof

initial appointees under Article V.E.3. After an appointment has expired, the

b""iO member shall continueto serve until such time that a replacement is

JpJoint O. in the casi of the Commonwealth appointees'.theirterm as Board

mdmOett shall not exceed their term in their Commonwealth office'

G. Executive Committee

1. The council Board shallelect a five (5) member Executive

committee that shall include the Board chairperson, Vice-board chairperson,

Treasurer, Secretary and the Program Director'

2. Except as otheruvise proviciecl under ihis paragraph, eech

member of the Executive Committee shali serve a term of four (4) years' To.

provide for staggered terms for the members initiatly appointed, two (2) members

SnuiL O" appoiit6O for a term of four (4) yearg., one (1) member shall be

"ppointeOtor 
a term of three (3) years, 6ne (1) member shall be appointed for a

tdrin of two (Z) years and one'member shall be appointed for a term of one (1)

Vear. nt past'two (2) members of the Executive Committee shall be Consumers

3. lf an Executive Committee is appointed, it shall exercise all

the powers of the Council Board of Directors except those in E-11 above

provided, however, that the Executive Committee shall be at alltimes subjectto

ihe directives, approval and controlof the Board. lt shall meet at the place, date

and time as it may determine but not tess than quarterly. A majority of the

members of the Executive Committee shall constitute a quorum for the

transaction of business.

H. compensation. The members of the Board and Executive

Committee shall receive no compensation for the performance of their duties. A
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BoardorExecutiveCommitteemembermayengageinprivateorpub|ic
employment, or in r;t"fdii;r or business, exclpt to tfre extent prohibited by

law. The Council *JVi"itorrse members of the Board for actual and necessary

expenses incurred (for example, travel, loJging, and meals) in the discharge of

tn,Iii"tf"i"l duties as provided by the Board'

|.ProgramDirector.Not|aterthansix(6)monthsafterthefirst
meeting of the goatd,-irt" AJaro shall select and retain a Program Director' The

program Director snlfiaCminister the affairs of the Gouncil in accordance with

the operating uuogei;d.pi;J bt tn" eo"rd, general policy guidelines established

bv the Board, other applicable governmental-procedures and policies' and this

A'oig;;;;"T# Pt;ff;;Diieitor shall be responsible for the dav-to-dav

ffi;ffi;btiiii blr"'irir, g'" controt, management' and oversisht of the

counciys tunctions,'JnJ 3"p"rlgion of all c6uncil employees. Allterms and

conditions of the Ptog;il Sirector's employment shall be-specified in a wriften

contract between tne-iiogram Director anci the Board, provided that the Program

Director shalt serve;i t'i&T;;*t" or tne Board' notwithstanding any personnel

p"ftiit or procedures adopted by the Council'

J.EthicsandConflictof|nterestTheCouncilwilladoptanethics
and conflict ot interesi poli"y gou"tning the conduct of Council's members'

officers, appointeesl utiJ"iiproyeel..ihe Councilshallestablish policies and

*'+r=4! Irae urhieh dtl *initum, address conflicts of interest' voting confli-cts' 
'

!L"rEIrii"" #;tils ;;; io *naiit" of interest and disclosure of relationships that

may give rise to conflicts of interest'

K. Fiduciary Duty.The members of the councilare under a fiduciary

duty to conduct tn" 
".tluiti"s 

anO affairs of the Council in the best interests of the

Council, including tn"."ill".ping and use of all Council monies and assets' The

members of the Councii shall iJis;harge their duties in good faith with the care an

ffiffiit prudent indivioual in a like pbsition would exercise under similar

circumstances.

ARTICLE VI
POWERS OF THE 9OUNCIL

A, powerc. To the extent authorized by the law, the Parties delegate

to the Council the power, privilege or authority tnai is specifically enumerated in

this Agreement, including the power to:
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' 1. Make or enter into contracts' or agreements with

gou"rntTl"ntar entities, .g"n.i". or.other persois. necessary or appropriate

to assist the councrt;;;tir;out its outies and functions under this

Agreement;

2. Acguire, own, hold, operate' maintain' lease' or sell real or

personal property 
"no 

oitpb"" oi, diuide, or distribirte any property'

i".rroi"g, ur.,inoi limited to, equipment and office space;

3. Incur debts, |iabi|ities, or obligations.that,.except as

expressly autnorizeO-oy-i,re-p"rti"i, do noiconstitute the debts' liabilities'

or obligations of any of the Parties;

4. Cooperate with other public agency(ies);

5. Expand the scope of the Council operations to include

individual consumers who employ home care aides or attendants through

the use of insurance or private pay arrangeryrelts' so lo,ng as it does not

interfere with the puUficf' funded frograms for Personal Care Services;

6'Receive|oca|,State,Federa|orprivatefunds,toaccomplish
the purposes of this Agreement;

T.Formotherentitiesnecessarytofurtherthepurposesofthe
Agreement, however under no circumstanies will the Council be itself a

FMS;

8. Sue and be sued in the name of the Council;

9. Employ, appoint, engage, compensate' transfer' or

d ischarge ne""rs"ry'peiionnet suuiect to the personnel policies

established bY the Council;

10. Enter into contracts for policies of group insurance and

employee benefits for its employees;

11. Enter into neutrality and recognition agreements' as

permitted by applicable law, with bona fidelabor organizations seeking to

organize the Personal Care Attendants'

t7


